New Jersey Uniform Mediation Act and What it Means
to Divorcing Couples
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M By: Anju D. Jessani, MBA, APM - Accredited Professional Mediator

On November 22, 2004, New Jersey passed the Uniform Mediation Act
(UMA). The purpose of the new law is to establish uniform standards and
procedures for mediation and mediators. The UMA was passed to protect
those who choose to resolve their disputes through mediation. The purpose of
this article is to provide a simplified explanation of the new law to the public,
and especially to divorcing clients, many of whom start the mediation process
without being represented by an attorney. Your mediator probably will ask you
to sign an agreement to mediate, which may or may not include reference to
the UMA. Regardless of this, it is helpful for you to know details of the law that
apply to your divorce mediation. For your reference, | have also enclosed the
full-text of the act below.

1. Applicability: The Act applies to most court ordered mediation and
private mediations. There are exceptions such as when the mediation is
conducted by a judge who may make a ruling on the case.

2. Privilege: This is a legal term that provides a special advantage or
immunity, beyond the advantage of other citizens, because otherwise,
without this indulgence, the duties of a particular job could not be
performed. With the UMA, what is said in mediation and documents
prepared in mediation are not usually not admissible in court, either by
the clients or the mediator. Unless the mediator agrees to waive his
privilege, even if the clients waive their privilege, such as in a court trial,
they cannot reveal what the mediator said in mediation or use
documents prepared in mediation. There are exceptions to this such as
in cases of child abuse. It is important to note that there is no privilege
for a mediation communication that is in an agreement evidenced by a
record that is signed by the parties. That is why it is important that any
agreements reached in mediation should not usually be signed by the
parties. These agreements may later me incorporated into a legally
binding agreement, that you both sign that is admissible in court, but
that is separate from the mediation process.

3. Reporting to the Court: This bill prohibits mediators from making a
report, assessment, recommendation or oral or written communication
to a court that would rule on the matter, unless the mediator and the
parties consent. The mediator is allowed to report to the court whether



the mediation occurred or has terminated, whether a settlement was
reached, and attendance.

. Confidentiality: Confidentiality refers to keeping information about the
mediation private (e.g., not publishing articles naming the parties). The
UMA focuses rather narrowly on privilege, leaving confidentiality to be
governed by other sources of authority: "Unless made during a session
of a mediation which is open, or is required by law to be open, to the
public, mediation communications are confidential to the extent agreed
by the parties or provided by other law or rule of this State." Court
ordered mediations such as those under the Family Economic
Mediation Program are confidential. However, for private mediations in
New Jersey, it is going to be important for mediators to work with their
clients to specify the limits of confidentiality in their Agreement to
Mediate, since only the UMA and not the court standards, apply to these
cases.

. Disclosure of Conflicts: Mediators are required not only to disclose
any facts that may impact their impartiality, but also to ask the clients
whether are there are any known facts that might reasonably be
understood to affect his/her impartiality. Additionally, after accepting a
mediation, if new facts are uncovered, the mediator should disclose
these as soon as is practicable. As example, if the mediator learns mid-
way through the mediation that he once worked for the same firm as the
wife, he has a duty to disclose this. If he feels he can remain impartial,
he should indicate this. The clients then need to decide whether they
want to continue the mediation.

. Participation in Mediation: An attorney or other individual designated
by a party may accompany the party to and participate in a mediation.
Clients should note that most mediators retain the right to terminate the
mediation for any reason; therefore, if you choose to bring an
inappropriate party such as your new boyfriend or girlfriend to the
mediation, you take the risk that the mediator will exercise this right.

. Timing: This act shall take effect immediately and shall apply to any
agreements to mediate made on or after the effective date of this act.
This act will not be retroactively applied to agreements to mediate
signed prior to November 22, 2004.
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